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EDITORIAL NOTES. 


In September next there will be held in this state a special election 
to adopt or reject amendments to the constitution of the state. The 
amendments are important from every point of view, though they have 
received little consideration from the newspapers or the average citizen. 
In fact, we doubt whether on the whole many members of the Bar have 
seriously looked into these propositions and definitely made up their 
minds whether they would conserve the public interests or not. In 
brief these amendments propose: 1. To create a Board of Pardons con- 
sisting of the governor, the chancellor and attorney general. The board 
is made up now of the governor, the chancellor and the six special 
judges of the Court of Errors and Appeals. 2. To create a separate 
and distinct Court of Errors and Appeals, to consist of a chief judge 
and four associates. The present Court of Errors and Appeals is com- 
posed of the chancellor, the chief justice, the eight associate justices 
and the six special judges. 38. To give to the six vice chancellors the 
same powers as are now exercised by the chancellor alone. Now the 
vice chancellors are little more than advisory masters, whose findings, 
to be effective, must be approved by the chancellor. 4. Giving to the 
legislature the power to decide how the Court of Common Pleas in the 
various counties shall be constituted and held. 5. Giving to the gov- 
ernor, with the advice and consent of the Senate, the appointment of the 
vice chancellors. They are now appointed by the chancellor. We do 
not ourselves like all the propositions and propose in the next number 
of the Journal to state why. We also hope to give in the same number, 
and perhaps in subsequent numbers, a symposium of opinions from some 
of the members of the Bar, so that our readers may determine what 
the drift of sentiment among our active practitioners is. 





Over in Pennsylvania there is much disturbance among the news- 
papers concerning the new libel law which Governor Pennypacker has 
approved, and in the approval of which he said: “That many years’ 
experience on the Bench has led him to the conclusion that crimes are 
widely propagated not by the malice but by the recklessness of the 
press, and that in certain classes of cases, among them murder, the 
accused were at times convicted or acquitted before they reached the 
court room.” Naturally the newspapers do not like the new legisla- 
tion. Little has been written of it outside of the state of Pennsylvania, 
but the Philadelphia dailies especially have strained every point to con- 
demn the law and the Governor, and continue to hold the Governor 
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up to ridicule since the passage of the law, as some of them did 
prominent citizens before its passage. It is probable that the new libel 
law is too stringent, but the other extreme of license is worse. It is 
all very well to talk about the “freedom of the press” in this country, 
but it ought to have no freedom in any country to abuse and caricature 
respected citizens. Argument is wholesome, even when misdirected; 
caricature is rarely of a healthy nature, and abuse never. We are not 
aware that, generally speaking, the press of Philadelphia has been par- 
ticularly guilty of overstepping the proper limits, even in political times, 
but the newspapers in that city and in all the cities of the country should 
be perfectly willing to dispossess themselves of all those seeds of yellow 
journalism which are corrupting the country and misinfluencing the 
masses. 





One of the pamphlets issued by the University of the State of New 
York is directed to the subject of uniformity in the preparation and 
publication of the session laws in the various states. The contents 
really consist of the recommendations made at the annual conference 
of the State Boards of Commissioners for promoting uniformity of 
legislation in the United States, of which Mr. Amasa M. Eaton is presi- 
dent. This conference adopted a resolution approving the following 
ten recommendations to be observed in the publication of session laws: 
1. Public acts should be numbered consécutively, and citations should 
give number and section rather than page, title or date. 2. Arabic 
numerals should be used for chapter numbers in place of the antiquated 
and obscure Roman numerals. 3. For rapid reference, act or chapter num- 
ber should appear as part of each page heading, and each section should 
have a side head or a marginal summary. 4. Session law indexes of all 
states should be based on a uniform system of subject entries. 5. Each 
volume of session laws should contain a tabulation of all changes in 
statutes since the last edition of revised statutes. 6. For citations, 
dates and amounts, Arabic numerals should, as a rule, be used. ‘7. Acts 
should be published separately as soon as signed, distributed to regular 
exchanges, and sold at a nominal price to individuals. 8. Session laws 
should be well bound, printed on good, durable paper, exchanged freely 
for other publications and sold at a moderate price. 9. All bills should 
be drafted or revised as to form by a permanent, specially trained official. 
10. A uniform statutory construction law should be prepared for adop- 
tion by all the states. Recommendations 3, 4, 5 and 9 should certainly 
have the earnest attention of the legislators of New Jersey, and 10 is 
well worth considering. 


The last legislature passed an act known as Chapter 141 of the Laws 
of 1902, which practically directs what the Supreme court must not 
require as a prerequisite for the admission of attorneys to the State 
Bar. We published it in full in the April number. It provides that 
where, previous to the passage of that act, a registered law student 
shall have served a regular clerkship in the office of a practicing attorney- 
at-law of the Supreme court for a period of at least three years, and 
entered upon such clerkship with the bona fide intention of becoming 
an attorney-at-law of this state, he shall not be required to undergo or 
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submit to any examination other than that required of applicants for 
admission as attorney at the time of the beginning of said clerkship. 
In other words, the legislature proposes to determine what may be the 
qualifications of young men who are to practice before the courts, rather 
than the Supreme court itself, which has hitherto been supposed to be 
in possession of the full power to admit or refuse to admit, as well as 
to disbar, any persons who act as attorney in the courts of the states. 
This legislative enactment is contrary to the new rules, which were put 
in operation in March, 1902, and whether intended simply to assist in 
enabling some one or two young men to become attorneys, or, as is 
more likely, to assist a larger number of students who were probably 
registered by some knowing attorney just previous to the approval of 
the law, we do not know. It is not likely, however, that the Supreme 
court will pay much attention to this little act, being abundantly able to 
take care of its own prerogative in that direction. 





Chapter 248 of the Laws of 1903 is the Primary Elections’ law, 
and it will certainly make a wide departure from the usual custom of 
nominating delegates to political conventions, and, in certain cases, of 
nominating the candidates themselves. The law, on casual reading, is 
not perfectly clear, but the intention seems to be to provide, in the 
first place, for the election of delegates to county conventions, who 
shall nominate the usual United States, county and city officers. In the 
second place, all candidates who are to be voted for by the voters of a 
single ward or township, are to be nominated at these primaries, 
without the intervention of delegates or conventions. The distinction 
must be born in mind in reading the act, or there will be confusion. 
The primaries are for all political parties at the same time and place, 
the time being on the second Tuesday in September; the hour from one 
to nine P. M.; the officers to be the boards of registration and election; 
the methods to be in general the same as regular elections, for there 
are to be official ballots, ballot boxes, registry lists and polling booths. 
The candidates for delegates, or the candidates for nomination where 
the nomination is to be made directly because it is a township office, can 
only be those for whom voters of a political party have filed a petition, 
signed by not less than ten, endorsing such candidate. The clerk is to 
prepare official ballots, based on these endorsements, and a regular 
election is to determine who are to be the delegates, or (in case of town- 
ships, etc.) the nominees. Perhaps the act looks to be more compli- 
cated than it is, but there is clearly a great deal of machinery about it, 
and it remains to be seen whether or not it will give satisfaction and 
overthrow the usual methods of corruption. That which strikes us as de- 
cidedly an innovation at primary meetings is the requirement that, for a 
citizen to vote at all with any certain party ticket, he must, if challenged, 
make oath that he is a member of the political party whose ticket he 
proposes to vote; that he, at the last election for members of Assembly, 
at which he voted, cast his ballot for a majority of the candidates whose 
names were printed upon the party ticket of such party, and that he 
intends to support the candidates of such party at the ensuing election. 
It seems to be a most remarkable case of absolute refusal on the part 
of the state to permit a citizen to be independent in one election as to 
the larger part of his ticket and yet to retain his party membership. 











164 THE NEW JERSEY LAW JOURNAL. 


If John Jones voted in 1902 for one Republican candidate on his ticket, 
but crossed off the names of two others, because he did not deem it his 
duty to vote for them, notwithstanding that he may be a Republican 
still, he cannot cast his vote at the primary at all. He cannot vote the 
Republican ticket because he did not vote for a majority of them; and 
he cannot vote the Democratic ticket for the same reason. Presumably 
this will make him more careful next year to vote for the majority of 
the candidates on his party ticket whether his conscience approve or 
not! To our mind this is an abominable feature of the law, and we 
are surprised that the legislature should have passed, or the executive 
approved, any measure tending to repress individual freedom in voting. 
True, it may be said that this is not a final election, but only an election 
for candidates, and that there must be some line drawn in order to 
keep out of the ballot box tickets deposited by men who have not voted 
and do not intend to vote for the party with which they are undertaking 
to connect themselves. Certainly there is force in this. But it can 
be obviated by having a voter, when challenged, to swear that he has 
been and is a Republican or Democrat, as the case may be, and that 
he intends to support such party at the ensuing election. But to dis- 
franchise him at the primary because he may have been independent to 
some extent the previous year is unreasonable and unAmerican. 





ANTIQUATED COURTS AND MISCARRIAGE OF JUSTICE. 





x. 
Appellate Procedure. 


Our appellate procedure is far from simple. Certain classes of cases 
must be reviewed in this court, other classes in that court, other classes 
2egain in another court. Some must be reviewed by this procedure, 
some by that. A mistake in the choice is visited with the penalty either 
of a dismissal of the proceeding, or, as often happens, of the loss of the 
right to the appeal. The circumstances of your case may be upon the 
border line dividing one class from another, in which event you make 
your guess before the court, as the Thebans made theirs before the 
Sphinx, at the risk of destruction. Some judgments of a justice’s court 
must be reviewed by certiorari in the Supreme court, some by appeal 
in the Common Pleas, and some may be reviewed by either.’ To 
review a decision of the surrogate, the suitor must decide whether his 
case is of the class which must be taken to the Orphans’ court or to the 
Prerogative court.* If you wish to review an order of the Orphans’ 
court you must decide at your peril whether to take a certiorari to the 
Supreme court or an appeal to the Prerogative court. If your case 
is in the Common Pleas you may be obliged to take a certiorari or, on 
the other hand, a writ of error, according to the circumstances of the 
case.* If you take one when you should take the other, your case will be 
dismissed with costs. The writ of error to review a judgment of the 


1 Ritter v. Kunkle, 39 N. J. L. 259. 

2 Orphans’ Court Act., Rev. 1898, sec. 203. 

8 The certiorari was dismissed in Carroll v. Baxter, 65 N. J. L. 478, on the ground that when the 
Orphans’ court has jurisdiction, ee is the only method of review. Contra, when there is no juris- 
diction, Potter v. Berry, 56N. J. L. 454, 

4 If it bea judgment ona ee appeal, certiorari is the appellate proceeding ; if the suit origin- 
ated in the Common Pleas and it had jurisdiction, a writ of error. Steamboat Co. v. Flanagan, 41 N. 


J.L. 115; Albert v. Hart, 44 Id. 366, 
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Common Pleas can issue from the Supreme court only; to review a 
judgment of the Circuit court it may issue from either the Supreme 
court or the Court of Errors and Appeals. A decision upon the facts 
by a judge (a jury having been waived) is final in a court of law; in 
a court of equity or of probate it is not final but may be reviewed. on 
appeal, unless the appellate procedure be by certiorari, in which event 
the facts cannot be reviewed. 

What is the reason for this labyrinthine intricacy? There is no 
reason. There is, however, a cause. The determining factor in the 
question whether you shall take this court or procedure or that, is 
(saving a few exceptions) neither the interest of the suitors in a speedy 
and final adjustment of their rights, nor of the state in limiting the 
public cost of litigation. The determining factor in each case is an 
arbitrary rule caused by piecemeal attempts to graft readjustments 
suited to the conditions of the nineteenth century upon three mutually 
exclusive systems® of appellate procedure which arose in England during 
the Middle Ages in adjustment to the social conditions of those times. 

If your case chance to be an appeal to the Prerogative court the 
procedure will be exceedingly simple, untechnical and speedy. If, on 
the other hand, it be a writ of error from the Supreme court or Court 
of Errors and Appeals, you will find the procedure technical and dan- 
gerous. J] have never heard of an appeal that miscarried in the Pre- 
rogative court from defects in procedure, but in the others I know of 
a great many. Here are some cases in illustration. 

A defendant in the Common Pleas offered to prove a certain defense, 
but the court overruled it and gave judgment against him. On writ of 
error the Supreme court said that there was “manifest error” in over- 
ruling the defense. That court, however, did not reverse the judg- 
ment. On the contrary, it dismissed the writ of error. Not because of 
any cirmucstance that bore any, even the most distant, relation to the 
merits of the case or the rights of the parties but because (1) only a 
rule for judgment instead of the formal judgment below was among the 
papers returned with the writ of error; and (2) “a statement of facts 
made by counsel,” instead of a formal bill of exceptions, accompanied 
that writ. The case is Thompson v. Bowne, 39 N. J. L. 2. And so 
the appealing party lost his just appeal because between two different 
ways of saying exactly the same thing his counsel had carelessly chosen 
this one instead of that. He must start afresh in his appellate proceed- 
ings and retravel the same road with a more careful eye for pitfalls. 

Two persons disputed the right to some land. The question was 
whether defendant showed title by adverse possession. The judge, after 
trial withovt a jury, made a general finding, viz.: “I find that the plain- 
tiff is entitled” to possession, without a statement of the facts or the 
legal rules on which his conclusion was based. The Supreme court, 
on writ of error, declined to consider the merits of the case, but affirmed 
the judgment because a “finding on the blended law and facts cannot 
be reviewed on error.” Mills v. Mott, 59 N. J. L. 15. Had counsel 
been sufficiently wary he would have caused the judge below to make 
a senarate finding and statement of the facts of the case and of the rules 
of law applied to them. But for some cause he failed to do so and 


5 The systems of common law, equity, and ecclesiastical procedures. 
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in consequence his client lost totally the right to have the judgment 
reviewed. Was the penalty proportioned to the offense? Is it neces- 
sary in a state system for administering justice, that the important right 
of review on appeal should be wholly lost for such a slip in procedure? 
‘Had it been a justice’s court case the court below could have been 
called on to certify the grounds of its decision. | 

A judgment having been rendered for the plaintiff after trial and 
verdict, defendant took the case to the Court of Errors and Appeals 
on writ of error. The bill of exceptions, if there was one, was not 
included in the printed papers of the case laid before the appellate court, 
and for that reason the court affirmed the judgment below without any 
appellate consideration of the case at all. Davis v. Littel, 64 N. J. L. 595. 

A plaintiff having recovered judgment below, the Court of Errors 
and Appeals held that she had no right of action against the defendant. 
Nevertheless the court affirmed the judgment upon the ground (as to 
which the judges were equally divided in opinion) that defendant had 
not made his objection to the trial judge with sufficient definiteness. 
He had asked the trial judge to charge that plaintiff had “not made out 
any cause of action” (p. 398), which the judge declined to do. Defendant 
excepted, stating the request and the words of the charge as actually 
made. One-half of the judges in the appellate court held that this 
exception was not sufficiently specific, and, therefore, the judgment 
was affirmed. The plaintiff, who had no right of action, was permitted 
to maintain her action. In the circumstances of that case it is probable 
that justice was done, for the right of action was in the plaintiff’s hus- 
band, and he appears to have been assisting her in the suit. Very pos- 
sibly it was his suit brought (by mistake) in her name. But mark the 
principl of the decision. Garretson v. Appleton, 58 N. J. L. 386. 

Contrast with such a system of appellate procedure that which 
England has substituted for her old procedure once essentially the same 
as ours. In the first place, there is no room for doubt as to the court 
to which the appeal should be made. All appeals from the county 
courts are made to the “High Court of Justice’ and will be heard in 
the proper division of that court. All appeals from either division of the 
high court are to the Court of Appeals, and all appeals from the latter 
are to the House of Lords.® Appeals from decisions of a single judge 
of the high court go, in some cases, to a Divisional court, and in others to 
the Court of Appeal; but there is never a loss of the appeal because of a 
wrong choice in such case, and the appellate proceeding is so simple and 
speedy that there can be but little loss of time from a mistaken choice, 
if it ever occurs. In the second place, the Court of Appeal has all the 
jurisdiction of the court below so far as may be necessary to finally deter- 
mine the contest on appeal,’ and it is required to render the judgment 
which the court below ought to have rendered. It may, in its discretion, 
receive new evidence, orally or by deposition.* It does not, in common 
law cases, decide disputed questions of fact, for the jury trial there, as 
here, is regarded as a constitutional right. If a material question of 
fact, in real and not nominal dispute, must be determined before judg- 


6 The appellate proceedings here considered are in civil cases in the genera] system of courts. The 
remarks do not apply to criminal cases or to cases in special local courts. 

7 Judicature Act (1878), sec. 19; and order 58, rule 4. 

& Order 58, rule 4, 
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ment can be rendered in such a case, a new trial is ordered,® but other- 
wise the Court of Appeal enters judgment for the party who is entitled 
to it according to the substantive rights of the litigants upon the facts 
as found and laid before the appellate court in the record or evidence. 
When the appeal is from the decision of a judge who has tried the case 
without a jury, his decision upon the facts as well as the law may be 
reviewed.” “All appeals” are “by way of rehearing.”'! The appellate 
procedure is of the simplest and is the same in every kind of civil suit. 
A fourteen day notice of appeal must be given by the appellant to his 
adversary to review a judgment; the record of the case with so much 
of the evidence as may be necessary to determine the questions in dis- 
pute is printed, and tiie case then takes its turn upon the docket of the 
appellate court.!* 

The Court of Appeal in April, 1902, was about one year in arrear. 
But a bill was introduced in Parliament last summer by the government, 
and has since passed, to so re-adjust the organization and division of 
labor in that court as to enable it to dispose promptly of the cases 
before it.4% As to the practical working of the appellate system, I have 
not been able to find (and I have carefully looked for) a single case in 
the appellate court which has miscarried; that is to say, in which the 
appellate court has been barred by a rule of procedure from reviewing 
and deciding the case upon the merits, if the court below had jurisdiction 
of the subject matter. It would, of course, be intolerable to allow a 
negligent or crafty suitor to withhold part of his case below with the 
right to present it for the first time on appeal. The English system 
does not permit this. But the rule, fully recognized there, which in 
general excludes additional evidence or a “new point’ offered by a 
litigant on appeal, is not an inflexible rule stopping the court when it 
thinks that the offer should in justice be entertained. It is a matter 
over which the court has discretionary control, as our trial courts have 
over the reception of further evidence after either party has declared 
his case closed. And in this respect the English appellate court is 
governed by the same principle which governs our Prerogative court in 
its hearing of appeals. 

If we look for the radical principles differentiating our system of 
appellate procedure in common law courts from the present English 
system, they will be found :n two very different fundamental conceptions 
respecting the nature of an appellate review of a judgment. One makes 
the error of the court below the object of the appellate procedure; the 
other takes for that object the final settlement of the controversy accord- 
ing to the substantive rights of the parties. These two conceptions 
belong to different stages of juridical civilization. In the rude judicature 
of the early English common-law courts the conception of appellate 


% Order 58, rule 5. The Court of Appeal has held that it has power to enter judgment against the 
verdict where no further evidence can be offered and the verdict is clearly against evidence. Allcock 
v. Hall (1891), 1Q. B. 448, and cases there cited. And see Order 40, rule 10, giving the court power to 
draw inferences of fact; and An. Practice (1901), p. 823. 

10 Colonial Securities Co. v. Massey (1896), 1 Q. B. 38. 

11 “All appeals to the Court of Appeal shall be by way of rehearing, and shall be brought by notice 
of motion in a summary way, and no petition, case, or other formal proceeding other than such notice 
of motion shall be necessary.’’ Order 58, rule 1. 

12 Order 58, rule 8. 

13 “Law Journal,” Jan. 13th, and May 31st, 1902; ‘‘Law Times’’, Jan. 10th, 1903. The Court of Ap- 

] under the new act works in three divisions and it has materially reduced the arrears. ‘‘Law 

mes’’, April 26th, 1903, p. 587. 
14 Annual Practice (1901), pp. 815, 820. 
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procedure was that of a personal proceeding for attaint against the jury 
which had rendered the verdict, or for “false judgment” against the 
judge who had rendered the judgment. In either case it was the 
wrong of the tribunal which was attacked. The contest was between the 
appellant and the jury or the judge who had decided against him. If he 
succeeded, they were punished, and severely, for the false verdict or false 
judgment. “The idea of a complaint against a judgment which is not 
an accusation against the judge is not easily formed’’® in that age. 
Gradually the personal charge against the judge gave place to a charge 
of a specific error in his decision upon the facts as they were stated in 
the record, or of errors which a party had committed in the record 
statement of his case. But the record did not contain the evidence. It 
was not till a statute, in the year 1285, introduced the bill of exceptions 
as a means of adding to the record the rulings of the trial court that 
the evidence which gave rise to those rulings could be brought before 
the appellate court. Then, so much of the evidence only as related to 
the error specifically alleged could be examined. No question of fact 
could be decided, no inference of fact could be drawn by the court from 
the evidence. The centuries which have passed since then have seen no 
essential change in this method of appellate procedure in the common 
law courts as it prevails to-day in this state. In the narrow field of 
review to which the appellate court was confined no difference, or but 
little, was made between the error that violated a substantive right of 
the parties and the error which violated a form of procedure; for no 
clear distinction was recognized between the rule of procedure and the 
rule of substantive right. Both were equally inflexible rules of law. 
“False Latin” or a slip in a word or in spelling were as fatal to a judg- 
ment!’ as a mistaken application of the law of descent. Gradually, and 
by piecemeal, statutory provisions permitted the courts, by amending 
the record, to avoid the fatal effects of most of these errors of form, and 
the more liberal conceptions of justice of a civilized age have introduced 
the judicial rule that errors of the court below, not harmful to the plain- 
tiff in error, do not, in general, entitle him to a reversal of the judg- 
ment. But the fundamental conception still lingers in our procedure. 
To this day (if the court below had jurisdiction) it is only that particular 
error specifically pointed out and complained of in a certain narrow and 
technical procedure; it is that only which the appellate court can review. 
The question is not, What judgment ought to be rendered between 
these parties to finally settle, acording to their substantive rights, the 
controversy which they have presented by their pleadings and evidence? 
The question is, What specific error committed by the court below is 
complained of in the formula prescribed by our law of procedure? The 
cases I have mentioned show that the effect of a slip in the steps of that 
procedure may be fatal to substantive rights. 


15 2 Pol. & Mait., Histy. Engl. Law, 665. 

16 Ibid, p. 668. 

17 “The ey then set were afterwards most religiously followed to the great obstruction of 

ustice and the ruin of the suitors; * * *, After verdicts and judgments upon the merits they were 
requently reversed for slips of the pen or mis-spellings; and justice was perpetually entangled in a 
net of mere technical jargon. The legislature therefore hath been forced to interpose by no less than 
twelve statutes to remedy these a bious niceties.” 3 Biackst. 410. And see Tidds Pr., i 826, on 
“Amendments” ; and p. 1078, on ‘‘Error.’’ The first of the statutes of jeofails was 14 Edw. III. (1340). 
A list of them is given in 18 Am. & Eng. Eney. Law, p. 475. 
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The conception of complete justice as the final aim in appellate 
procedure, as distinguished from the correction of a particular error 
assigned in a technical form, is a late fruit of judicial progress. It came 
to the Roman law only when the latter had reached its fullest develop- 
ment.4® When the Renaissance awakened the peoples of Europe, the 
Church borrowed the idea from the legal procedure of Imperial Rome 
and incorporated it into the Canon law. Thence it found its way in 
more or less modified forms into the procedure of the English ecclesias- 
tical courts and courts of admiralty and equity. Hence we find, strangely 
enough, in the administration of justice in a nation as compactly organ- 
ized as was the English a hundred years ago, an appellate procedure 
in civil cases highly technical and narrow in one class of its courts and 
broadly liberal in another. The same phenomenon of maladjustment 
in the administration of justice exists now in New Jersey. While the 
Supreme court and the Court of Errors and Appeals are required by our 
procedure to dismiss writs of error, or to affirm judgments, without 
consideration of the merits and upon such trivial points of procedure 
as the foregoing cases display, the Prerogative court is permitted, upon 
an appeal, to review the whole case and even to take further evidence,” 
if it deems it just to do so, in order to render the judgment which shall 
finally adjust the substantive rights of the parties. The new English 
appellate procedure has simply adopted the principles long familiar in 
the ecclesiastical and admiralty courts. 

CHARLES H. HARTSHORNE. 
Jersey City, May, 1903. 
18 Hunter’s *‘ Roman Law,” p. 1044; the Appellate court could take new evidence and hear new 


arguments, p. 1048. For the appellate procedure in Admiralty, see Coote’s Admiralty Pract. (9d Ed., 
London) pp. 166—7; Benedict’s American Admiralty (3d Ed.), 22 615, 618. 


19 Personnette v. Hood, 40 N. J. E. 173. 
(To be Continued. ) 





THE PRHROGATIVE COURT AND ORPHANS’ COURT. 
( Continued. ) 

The effect of this statute of 1784 was to declare that the jurisdiction 
of the Ordinary in New Jersey did not include the collating of benefices 
or the regulation of ecclesiastical affairs. The right to grant marriage 
licenses was retained, but, for the most part, his jurisdiction was that 
of a probate court, with power to grant probate of wills and letters of 
administration and guardianship, and the determination of all disputes 
that may arise thereon. The power to grant marriage licenses was 
omitted in the Revision of 1820. Some of the powers of the Ordinary 
as a probate court were given by the act of 1784 to the Orphans’ court, 
reserving to the Ordinary the right of decision on appeal; and some 
powers were given to the Orphans’ court which, although they related 
to the estates of deceased persons, were not within the proper jurisdiction 
of the Ordinary,! with regard to which latter the act provided that, 
when no appeal was given to the Ordinary the decree of the Orphans’ 
court should be subject to removal to the Supreme court by certiorari;? 
and this supervision of the Orphans’ court by the Supreme court con- 


1 Wood v. Tallman’s Ex’rs., Coxe 153, 155. 
2 Pat. 63; Rev. Laws 1820, 787; 4 Griff. Ann, Law Reg. 1198. 
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tinued until the Constitution of 1844, which provided that all persons 
aggrieved by any order, sentence or decree of the Orphans’ court might 
appeal from the same to the Prerogative court. The jurisdiction of the 
Ecclesiastical courts in England with respect to the estates of deceased 
persons had its origin in very early times. It arose out of the care for 
the soul of the decedent and the desire to secure to the Church the 
property that he had left in its care for the good of his soul. Blackstone 
is mistaken in saying that the jurisdiction over the probate of wills fol- 
lowed of course upon the assumption of the Church of the right to 
dispose of the goods of intestates.* To die intestate was to die uncon- 
fessed, and intestacy was rare. As early as the Eighth century the “last 
words” of a dying man were attested by the priest; and we read that 
the clergy were advised to take with them one or two witnesses, so 
that the avarice of the kinsfolk might not contradict what is said when 
one priest alone is present. Then came the written “cwithe” or dictum, 
a sort of “last words” in advance, disposing of lands or goods by gift, to 
take effect after death. In the time of Cnut the Dane, one whoedied with- 
out “last words” was regarded as a sinner to be excused only because 
of negligence or sudden death,® and in Alfred’s day men disposed of 
folklands, as well as goods, in post obit gifts in writing, with a prayer 
that the king or the bishop would allow his gift to stand.® After the 
Conquest there was no sudden change, and we learn from Pollock and 
Maitland, in their “History of English Law,” that it was in the Twelfth 
and Thirteenth centuries that the changes took place which established 
the definite law, gave the jurisdiction to the Church over wills of per- 
sonal property and left the lands under the control of the King’s courts. 
The King’s courts condemned the post obit gifts of land, and the devel- 
opment of the law of primogeniture gave the land to a’single heir, who 
had nothing to do with the chattels. The Church asserted the right to 
protect and execute the will of the dead man, and the executor of it 
became gradually the personal representative who took the chattels, 
but had nothing to do with the freehold lands. The dread of intestacy 
increased, and the church asserted the right and duty of administering 
the goods of the dead man for the repose of his soul.’ By the time of 
Henry II. it was settled that the Church courts might take care of wills, 
provided there were no testamentary gifts of lands, and “we may well 
doubt whether any such procedure as we call probate was known in 
England before the time when the jurisdiction over testaments had 
been conceded to the Church.’* With the growing horror of intestacy 
the goods of an intestate were the more freely distributed for the good 
of his soul, although this was done by the hands of those nearest of blood, 
and in the Great Charter of 1215 there is a clause which says: “If any 
free man dies intestate, his chattels shall be distributed by the hands of 
his next kinsfolk and friends under the supervision of the Church, sav- 
ing to every man the debts owed to him by the dead man.’”® This 
clause was omitted from the charter of 1216, but the rule established 


3 Blackstone Comm. 494. 
4 Pollock & Maitland History of English Law, 317. 
5 Ibid, 320. 
6 Ibid, 318, 
7 Ibid, 323. 
8 Ibid, 339. 
Charter 1215, ch. 27; 2 Pollock & Maitland 334. 
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became the settled law,” and the duty to pay the debts was declared by 
the Statute of Westminster 2, in 1285.1! By the end of the Thirteenth 
century, it was the settled law that the executors must prove the will 
before the Bishop’s court, and take an oath duly to administer the estate; 
and they became bound to make an inventory and account for their 
dealings. By Statute of 31 Edward III., ch. 11, in 1358, the ordinary 
was directed to depute the next and most lawful friends of a dead per- 
son to administer his goods and they were required to collect dues 
to him and administer them for the good of his soul, and they were 
required to answer in the King’s courts and make accountable to the 
ordinary in the same manner as executors.2 The purpose of this 
statute was to enable the next of kin to realize the assets and pay the 
debts, rather than, as Blackstone says, to prevent the ordinary from 
taking the estate without paying the debts. 

It was not until after the end of the Thirteenth century that it 
was established that if the dead man had goods in more than one dio- 
cese, the jurisdiction was in the court of the Archbishop by reason of 
his “prerogative.” 

The jurisdiction thus acquired by the ordinary in the Prerogative 
court extended to the probate of wills of personal property, the ap- 
pointment of administrators and the distribution of intestates’ estates 
and the accountability of executors and administrators. Suits by and 
against the personal representatives for debts and legacies belonged to 
the King’s courts of common law, and Chancery also had jurisdiction 
of the accounts of executors and trustees. The construction of wills 
belonged to the Court of Chancery, and the Prerogative court had no 
authority and could make no decree for the payment of legacies or 
shares under a will, nor could it decree distribution by the administra- 
tor until the Statute of Distribution (22 and 238 Car. 2, ch. 10) allowed 
the judge of the Prerogative court to direct to whom the payment se- 
cured by the administrator’s bond should be made.” 

The jurisdiction of the Ecclesiastical courts over the probate of 
wills affected only the disposition of personal property. Wills relat- 
ing to land were allowed to be proved in order to qualify the executors 
and enable them to sue for debts, but the probate had no effect upon 
the title to land.!* And even after land was by statute made freely de- 
visable, the question of the validity, as well as the construction of the 
will, remained with the courts of common law, and so it is that in New 
Jersey the probate of a will is conclusive with respect to personal prop- 
erty only and the title to the land devised may be tried in an action of 
ejectment or by an issue from Chancery. 


EDWARD Q. KEASBEY. 
Newark, N. J., May, 1903. 
(To be Continued. ) 


10 See Brocton, p. 606. 

1! 18 Edward I., ch. 19; 2 Reeves’ Hist. Eng. Law 439; 2 Blackst. Comm. 

12 3 Reeves’ Hist. Eng. "Law 127. 

13 2 Blackst. Comm. 494, 496. 

14 2 Pollock & Maitland 340. 

15 Ordinary v. Barcalow, 7 Vr, 15; In Re meio. t 5C. E. Gr, 481; Adams v. pao 3 Dick. Ch, 298 ; 
Hughes v. Hughes, 1 Lev. 223; Slawney’s Case, Hobart 83 ; Tooker’ v. Sloane, Hobart 191. 

16 Partridges Case, 2 Salk, 253; adminiseretion” 8 Salk. 21, 22; 1 Wms, Exrs. 388, 389; Schouler 
on Ezra. hadi Barden, Goods of, 1 Sw. & Tr. 465. 

Wilkinson v. Trustees, 11 Stew. 514. 
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CHARGE TO THE GRAND JURY. 


At the May term of the Union County Circuit court, Judge Van 
Syckel, in his charge to the Grand Jury, after referring to several mat- 
ters, continued, having special reference to the city of Elizabeth: 

“There is one other matter to which I wish to call your attention. 
It is the assembling of large bodies of people at various points in this 
city to indulge in Sunday sports. The court is informed that in this 
city, particularly in the ball field on Third street, near the Jersey Cen- 
tral depot, several thousand people gather on Sunday to play ball and 
that the saloons, it is said, are assessed to defray the expense of these 
violations of the law. 

“The policemen of this city have a right to arrest people and hold 
those who are violating the law in this way, and it is the duty of the 
police department to see that the law is not violated, and if they fail 
to do their duty in this respect, if they fail to find out that these violations 
of the law take place every Sabbath, they are indictable for failure to 
perform their duty to the public and the policemen in the locality of 
these disturbances are indictable. 

“T will not advise you, gentlemen, to indict the heads of the police 
department or those policemen at this time, because it may be that 
they do not know the law which applies to this case. But I will ask you 
to come here at the opening of court next Monday and, in the mean- 
time, it will be the duty of the prosecutor to see if the law is violated 
in this respect next Sabbath, and if it is I shall urge you to indict the 
heads of the police department of this city and every policeman, whose 
duty it is to see that the law is not violated. 

“Tf the heads of the police department do not know of these violations 
of the law it is their duty to know it. That is what they are in office 
for, to see that the law is not violated. Other people know it and 
they cannot come into court and say they did not know of these vio- 
lations of the law. 

“If they do not wish to perform the duties of their office they should 
step out and let others take their position who will observe their duties 
and enforce the law. 

“As to the selling of pools, it is your duty, gentlemen, to investigate 
this subject and indict all who have been engaged in the violation of the 
law, the individuals who have sold pools and the places of business which 
have allowed it to be carried on.” 





One frightening a woman so as to cause nervous prostration, by 
stealthily entering her home in the night time and committing a trespass 
on her husband’s property, is held, in Watson v. Dilts (lowa), 57 L. R. A. 
559, to be liable to her in damages therefor. 





Keeping the keys for five days after the expiration of a monthly 
period, and remaining in possession of the leased property for the pur- 
pose of cleaning up rubbish, after the refusal of the landlord to accept the 
keys at the expiration of the month, are held, in Byxbee v. Blake (Conn.), 
57 L. R. A. 222 to render the tenant liable for another month’s rent. 





KLINE V WILLIAMS ET AL. 


KLINE v. WILLIAMS et al. 


(New Jersey Supreme Court, March 18, 1903.) 


Ejectment—Mesne profits— and Sup. Ct. rule 85, when it is de- 
Pleading.—1. In ejectment there sired to hold defendants for use 
cannot be a recovery of damages and occupation, but merely de- 
for mesne profits; the declaration manding possession of the prem- 
not making claim therefor, as re- _ ises, alleging that plaintiff had been 
quired by Gen. St., p. 1289, sec. 45, wrongfully deprived thereof. 


Error to Circuit Court, Atlantic County. 


Ejectment by Sarah A. Kline against John Williams and others. 
Judgment for plaintiff. Defendants bring error, 


Argued November term, 1902, before Gummere, C. J., and Van 
Syckel, Fort, and Pitney, JJ. 


Mr. Harry Wooton and Mr. William I. Garrison for plaintiffs in 
error. 


Mr. Allen B. Endicott for defendant in error. 


GUMMERE, C. J.: This action was brought by the defendant in 
error, the plaintiff below, to recover possession of certain premises in 
the city of Atlantic City, leased by her to the defendant Williams for 
a term extending from the 13th day of June, 1901, to the 23d day of 
September of the same year. In and by the lease between the par- 
ties, which was in writing, the defendant covenanted not to assign it, 
nor to underlet the premises leased thereby, nor to permit any person 
or persons to occupy the same, or any part thereof; and it was pro- 
vided in the lease that, if default should be made in any of its cove- 
nants, then it should be void, and that the plaintiff should have a right, 
without notice, to re-enter the said premises and remove all persons 
therefrom, or to proceed by action for the recovery of the possession 
thereof. It appeared from the evidence submitted by the plaintiff, and it 
was not denied by the defendants, that during the term, and about 
August 15th, the defendant Williams and his family moved out of the 
premises, and the defendant Welsh and his family, by the permission 
of Williams, moved in and occupied the same, and that the latter con- 
tinued in possession thereof until the commencement of this suit. This 
was in direct violation of one of the covenants of the lease, and, by the 
express terms of that instrument, worked a forfeiture, and entitled the 
plaintiff to re-enter. It was proper, therefore, for the trial judge to di- 
rect the jury to find by their verdict that the plaintiff was entitled to 
recover possession of the premises. In addition to the evidence al- 
ready alluded to, the plaintiff offered testimony showing that the rental 
value of the premises during the period of possession by the defendant 
Williams was $301. No contradictory evidence being offered on be- 
half of the defendants, the trial judge charged the jury to assess dam- 
ages in favor of the plaintiff, and against the defendants, in 
the amount mentioned, for use and occupation. The ques- 
tion of liability for use and occupation was not within the 
issue raised by the pleadings. By her declaration the plaintiff 
demanded possession of the locus in quo, alleging that she was wrong- 
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fully deprived thereof by the defendants, and this was her whole claim. 
If she had desired to hold the defendants for the use and occupation 
of the premises after the forfeiture had been incurred, the statute re- 
quired that she should make claim therefor in her declaration. [yject- 
ment Act, Gen. St., p. 1289, sec. 45; Supreme Court rule 85. Not hav- 
ing done this, it was error for the trial judge to direct the jury to assess 
damages against the defendants for mesne profits. As this is assigned 
for error, the judgment under review should be reversed. 





NEW JBBSEY SOCIETY FOR PREVENTION OF CRUELTY TO ANIMALS 
v. MICKELOIT. 


(New Jersey Supreme Court, February 25, 1903.) 
Certiorari—Return—Justice of there is no proof thereof. 


9) 
a. 


the Peace—Residence.—1. On cer- 
tiorari to review a judgment of a 
justice of the peace imposing a pen- 


Where a conviction before a jus- 
tice of the peace was not summary, 
it is not necessary that the return 





to certiorari should set forth the 


alty, an objection that he resided 
testimony. 


in a city where there existed a dis- 
trict court is not sustained when 
Action by the New Jersey Society for the Prevention of Cruelty to 
Animals against Ewald Mickeloit. Heard on certiorari on petition of 
the defendant. 
Argued November term, 1902, before Garrison and Garretson, JJ. 


Mr. John W. Crandall for prosecutor. 


Mr. W. H. Darnell for defendant. 


PER CURIAM: This writ brings up a judgment of a court for 
the trial of small causes in an action for a penalty. Two points are 
made: First, that the justice of the peace resided in Atlantic City, 
where there existed a district court; second, that the return does not 
set forth the testimony. As to the first point there is no proof that the jus- 
tice resided in Atlantic City; as to the second, the return is sufficient, 
this not being a summary conviction. 

The judgment is affirmed. 





LEAVER v, KILMER. 


(New Jersey Supreme Court, February 25, 1903.) 


a counselor at law will not be re- 
ceived. 


Appeals—Briefs—1. A brief 
presented on appeal by one who 
has not been licensed to practice as 

Error to Circuit Court, Monmouth County. 

Action by John F. Leaver against Nelson H. Kilmer and others. 
Judgment for plaintiff, and defendants bring error. Defendants’ brief 
excluded. 

Argued November term, 1902, before Gummere, C. J., and Van 
Syckel, Fort, and Pitney, JJ. 

Mr. Wesley B. Stout for plaintiffs in error. 


Mr. S. A. Patterson for defendant in error. 





ROSENGARTEN V. CENTRAL R. R. CO. OF N. J 175 


PER CURIAM: On the call of the list at the opening of the term, 
it was announced that this cause would be submitted upon briefs. Pur- 
suant to this announcement, copies of the printed case and briefs were 
filed with the sergeant at arms. It appears, however, upon an inspection 
of the brief submitted on behalf of the plaintiffs in error, 
that it is presented by a member of the bar who has not 
as yet been licensed to practice as a counselor at law. This court will 
not receive such a brief. The cause stands, therefore, as if, notwith- 
standing the stipulation to submit it upon briefs under the rule, the 
plaintiff in error had entirely failed to comply with that stipulation. 

The defendant in error is entitled to proceed as if no brief had been 
filed by his adversary. 





ROSENGARTEN v. CENTRAL RAILROAD COMPANY OF NEW JERSEY. 


(New Jersey Supreme Court, February 25, 1903.) 


Withdrawal of jurors—New trial. mistrial, so that, there not having 
—1. Withdrawal of a juror by di- been any trial, a new trial cannot 
rection of the court produces a_ be directed. 


Action by Samuel G. Rosengarten against the Central Railroad 
Company of New Jersey. Heard on rule allowed to defendant to show 
cause. Rule discharged. 


Argued November term, 1902, before Gummere, C. J., and Van 
Syckel, Fort, and Pitney, JJ. 


Mr. Joseph H. Gaskill for the rule. 
Mr. John W. Wescott and Mr. Herbert A. Drake, opposed. 


PER CURIAM: This was an action brought by the plaintiff to 
recover damages for the destruction of his growing timber, grass, etc., 
by fire communicated from one of the engines of the defendant com- 
pany. At the close of the plaintiff's case, defendant’s counsel moved for 
nonsuit upon the ground that the proofs submitted did not correspond 
with the allegations contained in the declaration. This motion was 
denied, and then, upon the application of counsel for the plaintiff, and 
against objection upon the part of the defendant, the trial court per- 
mitted a juror to be withdrawn. The defendant then applied for and 
obtained a rule to show cause why a new trial should not be directed. 

The rule to show cause should be discharged. The withdrawal of 
a juror by direction of the court produced a mistrial. There never hav- 
ing been any trial of the cause, it is obvious that a new trial cannot be 
directed. The original venire still remains in force, and parties are en- 
titled to proceed under it. Rule discharged. 

A judgment entered in an action for the abatement of a nuisance 
is held, in Gilbert v. Boak Fish Co. (Minn.), 58 L. R. A. 785, to be a 
bar to a subsequent proceeding for damages based upon the same facts. 





The practice of osteopathy is held, in Bragg v. State (Ala.), 58 L. 
R. A. 925, to be the practice of medicine within the meaning of a statute 
requiring a license to engage in such practice. 
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CLEARY v. WALDRON 


(New Jersey Supreme Court, February 25, 1903.) 


Unlawful detainer—Affidavit— 
Jurisdiction —1. Where, in a land- 
lord’s proceeding for possession, 
his affidavit shows neither his own- 


ership, nor any right of possession 
in him, the court has no jurisdic- 
tion. 


Appeal from District Court of Trenton. 


Action by Margaret Cleary against John J. Waldron. 
ment for plaintiff, defendant appeals. 


From a judg- 


Argued November term, 1902, before Garrison and Garretson, JJ. 
Mr. William J. Walsh and Mr. James J. Cahill for appellant. 
Mr. Scott Scammell and Mr. John T. Van Cleef for appellee. 


PER CURIAM: This is a landlord’s proceeding for possesssion, 
instituted by Margaret Cleary, whose affidavit shows neither her own- 


ership of the premises, nor any right of possession in her. 


The district 


court was without jurisdiction, and its judgment must be reversed. 





In re CLAUS’ WILL. 


(New Jersey Prerogative Court, January 27, 1903.) 


Costs on appeal—Probate of 
will—1. Where the orphans’ court 
decided that contestant, on the pro- 
bate of a will, had reasonable cause 
for the contest, and ordered the 
costs to be paid out of the estate 
of testator, and the proponent of 


the will did not appeal therefrom, 
but no reasonable cause existed for 
protracting the contest by an ap- 
peal to the prerogative court, the 
costs and expenses of such an ap- 
peal will not be paid from the es- 
tate. 











Appeal from Orphans’ Court, Camden County. 


_ In the matter of the alleged last will and testament of William F. 
Claus, deceased. From a decree admitting the will to probate, contest- 
ant appeals. 

Mr. Spencer Simpson for appellant. 
Mr. Florance G, Toram and Mr. D. V. Summerill for appellee. 


MAGIE, Ordinary: I find nothing in the proofs before the or- 
phans’ court to justify a reversal of the decree admitting the will to 
probate. It must be affirmed. 

The orphans’ court concluded that the appellant had reasonable 
cause for contesting the validity of the will, and ordered the costs and 
expenses of the litigation on her part to be paid out of the estate of 
testator. The proponents of the will have not appealed therefrom, and 
the order, as made, must stand. But I find no reasonable cause for pro- 
tracting this contest by an appeal to this court, and will decline to direct 
the costs and expenses of appellant in this court to be paid from the 


estate. 
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LAWS OF NEW JERSEY, 1903. 


Chapter 172 amends section 11 of the criminal procedure act on the 
subject of grand juries. The amendment provides that in cities having 
over 250,000 population a second panel may be summoned. 

Chapter 174 is the revision of the certiorari act. 

Chapter 177 is the act for submitting proposed amendments to the 
constitution of this state to the people and the date of election is fixed as 
September 22 next. 

Chapter 194 is a revision of the quo warranto act. 

Chapter 195 is a revision of the mandamus act. 

Chapter 199 amends the 58th section of the Chancery act. This 
act provides that where persons have encumbrances upon real estate, 
but have not recorded them, they are bound by the proceedings in a 
foreclosure suit, providing a subpoena to answer has been issued and 
returned before such recording. The amendment strikes out this re- 
quirement as to the subpoena being issued and returned before thé re- 
cording if the party is to be bound. It is a most important amendment. 

Chapter 208 appears to be a revision of the general tax act of the 
state, although not labelled a revision and not repealing any other 
acts. 

Chapter 219 establishes a court for the trial of juvenile offenders. 

Chapter 221 is a supplement to the act of 1900 for the appointment 
of probation officers. 

Chapter 224 is a supplement to the married women’s act, construing 
the word “convey” in the act to include the right to mortgage. 

Chapter 225 provides where instruments affecting real estate are 
to be recorded, namely, in the office of the clerk of Common Pleas, 
or, where there is a register of deeds, then in his office. 

Chapter 226 declares that in every suit to which a corporation is 
a party, the existence of the corporation shall be taken to be admitted 
unless put in issue by the pleadings. 

Chapter 235 amends section 149 of the District court act. 

Chapter 246 is another revision of the act concerning birds, game 
and fish. 

Chapter 247 is a revision of the practice act. Generally speak- 
ing it does not change the present law, although it provides for a shorter 
time for the rendition of judgment after service of declaration, thirty days 
being weduced to twenty. (See section 95.) The act contains two 
hundred and fifty-seven sections. 

Chapter 248 is the primary elections act, on which we have made 
some comments elsewhere. 

Chapter 257 is a revision of the law concerning railroads. 

All the laws are now published and consist of two hundred and 
seventy-three chapters as against two hundred and seventy-nine for 1902, 
and there is also published the Passaic pollution act passed for the 
second time April 21, 1908. The volume of laws makes about eight 
hundred pages. 

A statute providing for the Torrens system of registering land titles 
is held, in State ex rel. Douglas v. Westfall (Minn.), 57 L. R. A. 297, not 
to be unconstitutional. P| 
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NEW JERSEY COURT OF CHANCERY. 


(Abstracts of Recent Opinions.) 


Divorce—Alimony—Amount.—1. On an application to settle per- 
manent alimony, the evidence showed that, while defendant had no 
property, his annual income from personal labor amounted to from 
$820 to $1,000. Held, that an allowance of $30 a month for his wife, 
and $10 a month for the maintenance of his child, would be granted. 
Downing v. Downing. (Mr. J. E. Lanning for petitioner. Mr. S. A. 
Patterson for defendant.) Opinion by EMERY, V. C., March 11, 1903. 


Trade unions—Strikes—Picketing—Injunction pendente lite.—1. 
Where, on an order to show cause why an injunction should not be 
granted against strikers and the labor union, restraining, picketing and 
illegal interference with plaintiff's employes pending suit for permanent 
relief, the only showing by defendants consisted of a large number of 
affidavits, written on printed blank forms—the spaces being filled with 
the names of the particular answering defendants—which consisted 
merely of a denial of the facts alleged in the bill, and allegations that 
the strike which was in progress was being conducted without violence 
or unlawful interference with complainant’s business, and it did not ap- 
pear that the issuance of the injunction until final hearing would result 
in any hardship to defendants, the injunction would be granted. George 
Jonas Glass Co. v. Glass Blowers Ass’n of United States and Canada. 
(Messrs. Hampton & Fithian and Mr. John W. Harding for complain- 
ant. Mr. H. L. Miller and Mr. John W. Westcott for defendants). 


Opinion by GREY, V. C. (orally), March 16, 1903. 


Trade unions—Strikes—Injunction—Evidence.—1. Defendants, who 
were engaged in a strike, had been restrained from intimidating plain- 
tiff's employees, and from congregating for the purpose of intimidating 
any person seeking employment of plaintiff. In an application to pun- 
ish defendants for contempt, the only evidence was that two men who 
approached plaintiff's works were asked whether they were going to work 
in the factory, and were accompanied by several strikers to the gates of 
the factory, but were permitted to enter without molestation; that when 
they came from the factory they were followed at a distance, but, on their 
return, entered the factory without molestation, but were thereafter fol- 
lowed to the house of a third person, with whom some of the strikers 
offered to fight. The proof as to the assemblage of the persons was un- 
certain. Held, that the evidence was not sufficient to justify a finding 
that the injunction had been violated. George Jonas Glass Co. v. Glass 
Blowers Ass’n of United States & Canada. (Messrs. Hampton & 
Fithian and Mr. John W. Harding for complainant. Mr. H. L. Miller 
and Mr. John W. Westcott for defendants). Opinion by GREY, V. C. 
(orally), March 16, 1903. 


Contract with firm—Change of firm—Continuance of business.—1. 
Where a mortgage is given a firm, and thereafter one of the members 
retires, the new firm, although pursuing the same business and under 
the same name, cannot enforce the obligation unless the right to en- 
force it is acquired by a new contract. 2. Where, after the dissolution 
of a firm, an account with it is carried on as a running account with the 
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succeeding firm, payments made to the _ succeeding firm, 
unless appropriated, will go to discharge the oldest items of 
the account. Forst v. Kirkpatrick. (Mr. B. B. Hutchinson for 
complainants. Mr. James Buchanan for defendant Maria Kirkpatrick. 
Mr. Scott Scammell for defendant Maria E. Vroom). Opinion by REED, 
V. C., March 20, 1903. 


Husband and wife—Sale of land by wife—Contract—Acknowledg- 
ment.—1l. Under P. L. 1898, p. 670, sec. 39, providing that every con- 
veyance by a married woman, acknowledged by her apart from her hus- 
band, and every instrument set forth in section 21, including agreements 
for the sale of land, so acknowledged by a married woman, shall be 
good to convey or affect the land, or her interest therein, an unac- 
knowledged contract by a married woman to convey her land was un- 
enforceable. 2. Where a married woman executed a contract to con- 
vey land to plaintiff, which was unenforceable by reason of her failure 
to acknowledge the same as required by P. L, 1898, p. 670, sec. 39, the 
purchaser under such contract was not entitled to compel a conveyance 
_by a subsequent grantee of such feme covert, who took with notice of 
plaintiff's contract. Ten Eyck vy. Saville. (Mr. Theodore Strong for 
complainants. Mr. Geo. S. Silzer and Mr. John W. Beekman for de- 
murrants). Opinion by STEVENS, V. C., April 18, 1903. 





NEW JBRSEY COURT OF ERRORS AND APPEALS. 


(Abstracts of Recent Opinions.) 


Building contract—Breach—Damages—Evidence.—1. When, under 
a building contract, the contractor has been prevented from completing 
his work by the fault of the owner, the legal measure of damages is 
generally, for the work done, such a proportion of the entire price as the 
fair cost of that work bears to the fair cost of the whole work, and, in 
respect to the work not done, such profits as he would have realized by 
doing it. 2. Evidence as to the cost of the entire work is necessary 
in order to ascertain what proportion of the whole work contracted for 
has been done. 3. The defendant will be entitled to show that the con- 
tractor has not done his work in compliance with the contract, and to 
claim such rebate as will satisfy the loss to him by reason of such non- 
compliance. 4. The contract provided “that if the architect shall certify 
that the refusal, neglect or failure of the contractor to comply with the 
contract is sufficient ground for such action, the owner may terminate 
the employment of the contractor.” The architect occupied a judicial 
position as to the parties, and was bound to act impartially upon his own 
judgment, and to express in some appropriate language, in writing, his 
opinion that there was sufficient ground to take the work out of the 
contractor’s hands. 5. A private letter written by the architect to the 
owner, and not communicated to the contractor, will not justify a rescis- 
sion by the owner. Wilson v. Borden. (Messrs. John S. Applegate & 
Son for plaintiff in error. Mr. James S. Degnan for defendant in error). 
Opinion by VAN SYCKEL, J., March 2, 1903. 


Appeal and error—Certiorari—Review.—1. Questions which have 
not been mooted in the Supreme court on a writ of certiorari to review 
the removal of police officers of a city will not be considered by the 
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Court of Errors and Appeals on writ of error to the Supreme court to re- 
view its judgment. Bakely v. Nowrey. (Mr. Howard Carrow for 
plaintiff in error. Mr. E. G. C. Bleakly for defendants in error), PER 
CURIAM, March 2, 1903. 


Libel—Pleading—Compensatory damages.—1. When the plaintiff 
alleges in his declaration for libel that he is injured in his good name, 
fame, and credit among his neighbors by the alleged libelous publica- 
tion, and hence is damaged, he is entitled to recover compensatory dam- 
ages, notwithstanding the provision of the act entitled “An act relating 
to libel,’ approved June 13, 1898 (P. L., p. 476). 2. Under such a 
declaration he can recover his actual damages. ‘Actual damages special- 
ly alleged,” as used in the statute of June 13, 1898, mean such as would be 
compensatory damages at common law. Stuart v. News Publishing Co., 
51 Atl. 709, 67 N. J. Law 317, followed. Marsh v. Edge. (Mr. Harry 
Wootton for plaintiff in error. Messrs. Thompson & Cole for defend- 
ant in error). Opinion by FORT, J., March 2, 1903. 


Insane persons—Support—Liability of estate——1. It is within the 
power of the Legislature to provide remedies against the estates of in- 
sane persons while they are living or after their death. 2. An insane 
female who is married may be held personally liable for her maintenance 
in any county insane asylum under the supplement, approved May 9, 
1894, to the act entitled “An act to provide additional accommodations 
for the insane of this state.” Gen. St. p. 1993. The fact that the hus- 
band might be liable for her support does not affect the statutory liabil- 
ity. 3%. For a claim for which the insane person could be held in her 
lifetime, her estate may be held after her death. 4. The words “every 
insane person supported in any county insane asylum shall be personally 
liable for his maintenance therein,” as used in the supplement of May 9, 
1894, will be construed as if the words were “every insane person ‘main- 
tained’ in any county insane asylum shall be personally liable for his 
maintenance therein.” Gen. St., p. 1995, sec. 838. Board of Chosen Free- 
holders of Camden County v. Ritson. (Mr. Howard Carrow for plain- 
tiff inerror. Mr. George J. Bergen for defendant in error). Opinion by 


FORT, J., March 2, 1903. 


Railroads—Accidents at crossing—Obstructions.—1. A traveler on 
a highway, about to pass over a railroad track, must make reasonable 
use of his senses to ascertain if such crossing can be safely made, before 
attempting it. If his failure to do so contributes to his injuries, he can- 
not recover damages therefor. 2. The cutting of a train of cars on a 
side track, leaving some on one side and some on the other of a high- 
way, where the view of the other tracks is partially obscured thereby, is 
not an invitation to the public to cross without using ordinary precau- 
tion to ascertain if such crossing can be safely made. 3. A traveler on 
a bicycle is required to use the same care and prudence before passing 
over a railroad as is required of a pedestrian. Passman v. West Jersey 
&S. R. R. (Mr. John W. Westcott for plaintiff in error. Mr. Joseph 
H. Gaskill and Mr. Nelson B. Gaskill for defendant in error). Opinion 
by VOORHEES, J., March 9, 1903. 





NEW JERSEY SUPREME COURT. 


NEW JEBSEY SUPREME COURT. 


(Abstracts of Recent Opinions.) 


New trial—Separate actions—Single verdict.—1. Where two sep- 
arate actions by the same plaintiffs against different defendants were 
tried together, and the judge charged that the actions were separate, and 
gave separate instructions in each case, and the jury, notwithstanding, re- 
turned but a single verdict against all the defendants in both cases, a 
new trial was necessary. Seller v. Green; Same v. Woodbury Mfg. Co. 
(Mr. John Meirs for plaintiffs. Mr. A. H. Swackhamer for defendants). 
Argued before Gummere, C. J., and Van Syckel, Fort, and Pitney, JJ. 
PER CURIAM, February 24, 1903. 


County road boards—Constitutional law.—1. Upon the views an- 
nounced in Road Commission v. Haring, 26 Atl. 915, 55 N. J. Law 
327, the act of April 24, 1894 (Gen. St., p. 2864), by which the functions 
of county road boards were transferred to the boards of chosen free- 
holders, is valid, notwithstanding the fact that the functions of the road 
board in Essex county differed from those permitted to road boards in 
other counties. Bowman v. Board of Chosen Freeholders of Essex 
County. (Mr. Robert H. McCarter for prosecutor. Mr. Joseph A. 
Munn for defendant). Argued before Hendrickson and Dixon, JJ. 
Opinion by DIXON, J., February 24, 1903. 


Street railroads—Construction—Bond—Action for breach.—1l. An 
ordinance of the borough provided that a traction company, in exer- 
cising the granted right to lay its rails in the public streets, should com- 
plete the work within a specified time. Thereupon a bond was given by 
the traction company, with the defendant as surety, conditioned to per- 
form this obligation. In a suit upon the bond, the condition being re- 
garded as reasonable, the failure of the traction company to comply 
with it constituted a breach of the bond, and will support a recovery. 
Mayor, etc., of Borough of Carlstadt v. City Trust & Surety Co. of Phila- 
delphia. (Messrs. Shafer & Conkling for plaintiff. Messrs. Copeland, 
Luce & Kipp for defendant). Argued before the Chief Justice, and 
Van Syckel, Fort, and Pitney, JJ. Opinion by VAN SYCKEL, J., 
February 24, 1903. 


Townships—Appointment to Board of Freeholders—Declaration of 
vacancy.—1. Under Act March 7, 1901 (P. L. 1901, p. 49), providing that 
a vacancy existing in the office of chosen freeholder in any township 
may be filled for the unexpired term by the township committee, the 
township committee cannot appoint to the board of chosen freeholders 
unless there is an actual vacancy for one of the causes specified in the 
act. Their declaration that such a vacancy exists, where contrary to 
fact, and consequent appointment thereon, is a nullity. Zeliff v. Whrite- 
nour. (Mr. Francis Scott for relator. Mr. James G. Blauvelt for de- 
fendant). Argued before Gummere, C. J., and Van Syckel, Fort, and 
Pitney, JJ. PER CURIAM, February 25, 1903. 


Damages—Inadequate verdict.—1. Where a verdict cannot be de- 
clared inadequate, plaintiff cannot have it set aside as too small, though 
a considerably larger sum would not have been declared excessive. 2. 
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A verdict of $100 to a husband for deprivation of his wife’s society, 
and for expenses necessarily incurred by him because of her injuries, will 
be set aside as inadequate, the undisputed evidence showing he has paid 
or is liable to pay considerably more than that for expenses rendered 
necessary by her injuries. Caswell v. North Jersey St. Ry. Co. (Messrs. 
Benjamin & Benjamin for plaintiffs. Mr. Howard MacSherry for de- 
fendant). Argued before Gummere, C. J., and Van Syckel, Fort, and 
Pitney, JJ. PER CURIAM, February 25, 1903. 


Deceit—Declaration.—In an action for deceit it is proper to aver 
in the declaration the circumstances under which the fraudulent repre- 
sentations were made, and the manner in which the plaintiff was pre- 
judiced by relying thereon, so that it may appear judicially to the court 
that the fraud and the damage sustained to each other the relation of 
cause and effect. Northwestern Mut. Life Ins. Co. v. Breautigam. (Mr. 
Frank E. Bradner for plaintiffs. Mr. Edward H. Murphy for defendant). 
Argued before Gummere, C. J., and Van Syckel, Fort and Pitney, JJ. 
Opinion by PITNEY, J., February 24, 1903. 


Pleadings—Confession of judgment—Warrant of attorney.—l1. 
Under section 123 of the Practice act (2 Gen. St., p. 2554) a writing 
annexed to a pleading, without being referred to in the body of the 
pleading as so annexed, cannot be resorted to for the purpose either of 
enlarging or limiting the averments of the pleading. 2. Under the “Act 
directing the mode of entering judgments on bonds with warrants of 
attorney to confess judgments” (1 Gen. St., p. 172) a warrant of attorney 
for confessing judgment that is included in the body of a promissory 
note is not void. The act is limited by its title so as merely to prohibit 
the use of such a warrant of attorney in the entry of a judgment in the 
courts of this state. Shelmerdine v. Lippincott. (Mr. Edward Dudley 
for plaintiff. Mr. Henry I. Budd, jr., for defendant). Argued before 
Gummere, C. J., and Van Syckel, Fort and Pitney, JJ. Opinion by 
PITNEY, J., February 24, 1903. 


Injury to passenger—Negligence—Evidence.—1. A passenger's 
story as to how he was injured being entirely uncorroborated, and the 
overwhelming weight of the testimony showing that he was injured 
solely because of his own negligence, a verdict for him should be set 
aside. Hatcher v. Pennsylvania R. Co. (Mr. John T. Dunn for plain- 
tiff. Mr. Alan H. Strong for defendant). Argued before Gummere, C. 
J., and Van Syckel, Fort, and Pitney, JJ. PER CURIAM, February 
25, 1903. 


Injury to child—Contributory negligence.—1. Whether a child seven 
years old, run over by a street car, was sui juris, and, if so, whether, con- 
sidering his years, he was guilty of contributory negligence, are ques- 
tions for the jury. 2. Allowing plaintiff, after closing his case, to open it 
and introduce evidence, is matter of discretion, and not reviewable. Vo- 
gel v. North Jersey St. Ry. Co. (Mr. Chauncey H. Beasley for plaintiff 
in error. Mr. Samuel Kalisch for defendant in error). Argued before 
Gummere, C. J., and Van Syckel, Fort, and Pitney, JJ. PER CURIAM, 
February 25, 1903. 
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Certiorari—Laches—Streets—Use by trolley companies.—1. Cer- 
tiorari to set aside a municipal ordinance granting rights to a trolley 
company six years after its passage, prosecutor having known of the 
ordinance all the time, is too late. 2. The question whether the pro- 
posed use of a highway by a trolley company is reasonable is for the 
municipality, and not for the court. Butt v. City of Camden. (Mr. 
Francis D. Weaver for applicants. Mr. E. A. Armstrong for defendants). 
Argued before Garrison and Garretson, JJ. Opinion by GARRISON, 
J., February 25, 1903. 


Witnesses—Competency—Action against executor.—1l. Under the 
Evidence act, P. L. 1900, p. 363, sec. 4, making illegal any testimony 
given by a party to an action as to any transactions with a testator rep- 
resented in such action, save on certain conditions, includes the testimony 
of plaintiff in an action against an executor for plaintiff's services as 
nurse to testator. Baker v. Bancroft. (Mr. Howard Carrow for plain- 
tiff. Mr. John W. Wescott for defendant). Argued before Gummere, 
C. J., and Van Syckel, Fort, and Pitney, JJ. PER CURIAM, February 
25, 1903. 


Benefit insurance—Forfeiture of certificate—Actions.—1. Under 
Prac. Act, sec. 126 (Gen. St., p. 2554), providing that, where plaintiff 
avers performance of conditions precedent generally, defendant shall 
not be permitted to deny such averment unless he specifies the particular 
condition precedent the performance of which he intends to contest, a 
defense of forfeiture of a benefit certificate for nonpayment of assess- 
ments within the time required was not available under the general is- 
sue. Van Alstyne v. Franklin Council, No. 41, J.O. U. A. M. (Mr. 
Fergus A. Dennis for plaintiff in error. Mr, George W. Moy for de- 
fendant in error). Argued before Gummere, C. J., and Van Syckel, 
Fort, and Pitney, JJ. Opinion by GUMMERE, J., February 27, 1903. 


Malicious prosecution—Arrest by railway policeman—Liability of 
company.—1l. Act Respecting Railroads and Canals (Gen. St., p. 2671), 
sec. 22, empowers the Governor, on application of a railroad corpora- 
tion, to commission such persons as the company may designate to act 
as policemen for it. Section 28 gives persons so appointed the powers, 
in the counties through which the railroad may run, of policemen and 
constables. Section 25 requires the compensation of such policemen 
to be paid by the company. Section 27 provides that, when the company 
no longer requires their services, it shall file notice with the secretary of 
state, whereupon the power of such policeman shall cease. Held, that 
the railroad company was not liable for a false arrest and malicious pros- 
ecution made and instituted by its policemen on their own responsibility. 
Tucker v. Erie Ry. Co.; Geil v. Same. (Mr. John J. Fallon for plaintiffs. 
Messrs. Corbin & Corbin for defendant). Argued before Gummere, C. 
J., and Van Syckel, Fort, and Pitney, JJ. Opinion by GUMMERE, J., 
March 18, 1903. 


Public schools—Constitutional Law—Uniformity of provisions.— 
1. In so far as the Legislature relegates to the various municipalities of 
the state the management and support of free public schools within their 
borders, that subject becomes part of the internal affairs of the respective 
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municipalities; and a law, which confers the same powers and imposes 
the same duties respecting that subject upon any _ constitu- 
tional class of municipalities, is general, in the constitutional 
sense. 2. “An act to establish a system of public  instruc- 
tion,’ approved March 26, 1902 (P. L. p. 69), is not ren- 
dered unconstitutional by the fact that its provisions respecting the sup- 
port and management of free public schools in cities differ from its pro- 
visions on that subject in other municipalities. Riccio v. Mayor, etc., of 
City of Hoboken. (Mr. Francis H. McCawley for prosecutor. Mr. 
Thomas N. McCarter, Atty. Gen., for the state). Argued before Garri- 
son, Swayze, and Dixon, JJ. Opinion by DIXON, J., March 30, 1903. 


Municipal corporations—Paving assessments—Adjustment by com- 
missioners.—1. The fact that paving assessments as originally laid were 
defective or illegal affords no ground for relief from an adjustment by 
commissioners of adjustment appointed under the Martin act (P. L. 1886, 
p. 149, c. 112), providing a way for the correction and validation of as- 
sessments ineffective because of irregularities and illegalities. Hayday v. 
Borough of Ocean City. (Mr. G. A. Bourgeois for prosecutor. Mr. H. 
H. Voorhees for defendant). Argued before Gummere, C. J., and Hen- 
drickson, J. Opinion by GUMMERE, J., April 1, 1903. 


Mandamus to clerk of Board of Aldermen.—1. Mandamus will lie 
to compel the performance of purely ministerial duties plainly incum- 
bent upon an officer by virtue of his office, and concerning which he 
possesses no discretionary powers. 2. The clerk of a board of aldermen, 
who refuses to comply with a resolution of such board to strike one 
name from the roll of members and to place another thereon, will be 
compelled by mandamus to perform the duties of his office in these 
respects. Warmolts v. Keegan, City Clerk. (Mr. J. B. Blauvelt for 
relator. Mr. William B. Gourley for defendant. Mr. Michael Dunn 
for city of Paterson). Argued before Dixon, Garrison and Swayze, JJ. 
Opinion by GARRISON, J., April 1, 1903. 


Carriers—Street railways—Ejection of passenger—Transfers.—1. 
Where a passenger on a street car was entitled to continue his journey 
for the same fare on a connecting line within ten minutes after leaving the 
original car at the junction, and he was ejected from the connecting 
car, which he had boarded within the time, by reason of the failure 
of the conductor of the first car to correctly punch the time of plaintiff's 
leaving the car on his transfer, such passenger was not limited to an 
action for breach of contract, but was entitled to recover for his ex- 
pulsion in an action of tort, unless by his own fault or negligence he 
aided in producing the situation which led to the expulsion. Perrine v. 
North Jersey St. Ry. Co. (Messrs. Van Buskirk & Parker for plaintiff 
in error. Mr. Charles L. Borgmeyer for defendant in error). Argued 
before Mir. Garrison, Gummere and Collins, JJ. PER CURIAM, April 
9, 1903. 


The owner of an option which matures on a holiday is held, in Page 
v. Shainwald (N. Y.), 57 L. R. A. 178, to have no right to exercise the 
option on the succeeding day, where the statutes make no provision for 
the suspension of general business on the holiday. 
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STATE NOTES. Governor Murphy has _ ap- 


Mr. Justice Pitney proposed to 
hold court at Paterson in July in 
order to get through with a large 
number of untried cases, but the 
lawyers generally demurred; one 
said it would interfere with his go- 
ing to Europe, another to Coney 
Island, etc. The Justice took pity 
on these overworked lawyers and 
will not hold court there until Sep- 
tember. 

The Summit Board of Education 
awarded a bond issue of $30,000 
to a New York firm, but the firm 
rejected the issue, because of the 
alleged unconstitutionality of the 
Public School act of 1902 under 
which the bonds were sold. 

Hon. William M. Johnson, of 
Hackensack, ex-First Assistant 
Postmaster General, gave a dinner 
on May 6th at which Mr. Justice 
Pitney was guest of honor. Gov- 
ernor Murphy,  ex-Governors 
Griggs and Voorhees, Chief Jus- 
tice Gummere and other leading 
officials of the state were present. 

Mr. J. Leavitt Griggs, son of ex- 
Governor Griggs, had an encoun- 
ter with burglars May 7th. The 
latter secured a_ considerable 
amount of valuables before they 
were frightened off by Mr. Griggs, 
who was awakened and fired sev- 
eral shots at them. There were at 
least three thieves, one of whom 
was injured, but none were cap- 
tured, 

Hon. James Somerville, ex-lay 
judge of Warren county, died at 
Port Murray April 30th. He was 
born October 16th, 1820, and was 
engaged in the boating business on 
the Morris Canal and in merchan- 
dise. He was for many years a 
justice of the peace and was ap- 
pointed by Governor McClellan 
judge of the court of Common 
Pleas, in 1879, serving one term. 


pointed these members of the New 
Jersey tenement house commission, 
authorized under the act of last 
winter: Mr. Edward W. Gray, 
general manager of the Daily Ad- . 
vertiser, Newark; Mr. John A. 
Campbell, president Trenton Pot- 
teries association, Trenton; Mr. 
Clinton McKenzie, architect, Eliza- 
beth; Dr. James W. Stewart, phy- 
sician, Paterson; Mr. George B. 
Bond, merchant, Camden. 


GOT HIS NUMBERS RIGHT. 


A certain lawyer, who is now a 
very able judge, was, when he first 
came to the bar, a very blundering 
speaker, says Youth. On one oc- 
casion, when he was trying a case 
of replevin, involving a right of 
property to a lot of hogs, he said, 
“Gentlemen of the jury, there were 
just twenty-four hogs in that drove 
—just twenty-four, gentlemen— 
exactly twice as many as are in 
that jury box!” The effect can be 
imagined, 

MR. CRANDALL AFTER THE 

JUDGES. 

Mr. John J. Crandall, of Cam- 
den, made an address before the 
Counselors’ Club of Atlantic City 
May 1, in the course of which he 
said, referring to jury trials: 

“How much jury trial does a 
prisoner have at the bar in New 
Jersey? ‘The juror has nothing to 
say about the punishment. He is 
simply allowed to listen to the in- 
quisition of evidence between the 
judge and the lawyers, and say 
whether the defendant be guilty or 
not. Did it ever occur to you that 
humanity would be better served 
by turning the thing around and 
have the judge determine guilt and 
the jury the punishment? The jury 
could then see to it that a citizen 
could not be wronged. Still bet- 
ter, to have the jury determine the 
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guilt and the punishment both, as 
in Virginia. Can any thing less 
than this be called trial by jury? 
On a verdict of guilty an hysterical 
judge might sentence a man to five 
years’ imprisonmeni and a healthy- 
stomached judge might on the 
same verdict think one year suffi- 
cient. Shall a man be subject to 
the spleen of a judge and thus say 
he has been tried by a jury of his 
peers? The dignity of your office 
requires you to correct this farce. 
Wield your blade against all judge 
prerogatives. When you see too 
much judge, amputate till the pa- 
tient is reduced to normal size.” 





A UNIQUE FEAST. 


In 1883 five young men of Pat- 
erson, who were young attorneys, 
organized a quiz club to aid them 
in their chosen profession of the 
law, electing as their president one 
who afterward became Congress- 
man Stewart. The club consisted 
of the present well-known lawyers 
of Paterson, Mr. Wm. B. Gourley, 
Mr. James F. Stewart, Mr. DeWitt 
C. Bolton, Mr. Francis Scott and 
Mr. Munson Force. Whether by 
reason of that club, or by accident, 
or because of inate genius, all of 
these men have become successful 
and prominent lawyers, modesty 
would forbid them to say, but it has 
happened that Mr. Gourley has 
served with much prominence in 
the legislative halls and was a cen- 
tral figure in the Democratic party, 
and has also been Prosecutor of 
the Pleas; that Mr. Stewart is not 
only a successful lawyer, but has 
gained a national reputation as 
Congressman for four terms; that 
Mr. Scott is now Judge Scott, and 
fills the place of county judge with 
honor, besides being a leading 


member of the State Board of Edu- 
cation; that Mr. Bolton is counsel 
of Passaic county, has also served 
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in the Assembly and is a lawyer 
with a fine practice; and that Mr. 
Force is likewise a lawyer with an 
excellent practice and has been As- 
sistant Prosecutor of the Pleas. A 
happy thought brought all these 
men together to observe the twen- 
tieth anniversary of the organiza- 
tion of their club. They met at 
Mr. Gourley’s residence, where 
there were delightful viands and a 
beautiful printed menu. One of 
the best things of the feast was the 
publication of the following verses 
contributed by Mr. Gourley: 


VINGT ANS APRES. 


Come back, to-night, O golden days 
That we in later hours may know 
The early dreams, the youthful forms 

Of twenty years ago. 


The world had waited wondrous long 
And patiently for us; at last 

We stepped upon the imperial stage 
All scornful of the past. 


And Webster, Marshall, Story, Kent, 
And every i: *:ortal name 

Would pale bef re the efficient rays 
Of our undying fame. 


Ah, well, the dream is over now, 
Illusions now do not attract; 

The lesson has been fully learned— 
The dream against the fact. 


Yet still our purpose, firmly fixed, 
Has carried us both high and far; 

We learned from Emerson ‘‘to hitch 
Our wagon to a star.’’ 


For one from out this circle sits 
In Washington for our relief, 

Then let us touch our glass to-night 
In honor of the chief. 


And one in that serener air 
Celestial, where our forum stands, 

The shining sword of justice holds 
With firm, unshaken hands. 


And one as county counsel rests 
Immovable; or how or when 

He first was thus so honored seems 
Forgotten among men. 


And two for many fleeting years 
Made hard the malefactor’s fate, 

And each with Louis Quatorze sai‘, 
**Behold! I am the state.”’ 


And softly still the blessful years 
Have sailed away on silent wing, 

We count our numbers o’er and find 
Unbroken is our ring. 


We know that in the old romance 
How boldly after twenty years 

They met again and paid good blows— 
Th’ immortal musketeers. 


So we have battles to be fought 
And we have contests to be won. 

We fear not anything that sweeps 
Beneath the sovereign sun. 


So forward, forward to the fight 
For honor, justice, love and truth, 

For still we feel within our breasts 
The golden heart of youth. 
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TWO KINDS OF WAG. 


In an lowa law court an attorney 
was arguing with great earnest- 
ness and eloquence. In the midst 
of his argument he paused a mo- 
ment, says the Green Bag, and said: 

“IT see your Honor shakes his 
head at that statement. I desire 
to reaffirm it, although your 
Honor dissents.” 

“I have not intimated,” replied 
the judge, “how I should construe 
the evidence or what my decision 
will be in the case, and your re- 
mark is uncalled for.” 

“You shook your head.” 

“That may be true,” the court 
replied. “There was a fly on my 
ear, and I reserved the right to re- 
move it in any manner I saw fit. 
Proceed with your argument.” 





The practice of osteopathy is 
held, in State v. MacKnight (N. C.) 
59 L. R. A. 187, not to be within 
the provisions of a statute making 
the practice of medicine or surgery 
without a license a misdemeanor. 


OPENING OF UNION CIRCUIT 
COURT. 


At the last term of the Union 
county court, the committee com- 
posed of Hon. George T. Parrot, 
Mr. Clarence D. Ward, and Mr. 
Craig A. Marsh, appointed by the 
Union county Bar Association to 
consider the establishment of the 
custom observed in the Federal 
courts, whereby the members of 
the Bar and the public maintain 
silence, rise and remain standing 
while the crier formally opens 
court, and to take steps looking to 
the introduction of that custom, if 
after conference with the judges, 
the suggestion should receive their 
approbation, reported that Justice 
Van Syckel and Judge Vail ap- 
proved of the suggestion, and ac- 
cordingly the custom was inaug- 
urated on Tuesday, May 5th. 
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The committee recommended 
that immediately before the Su- 
preme Court Justice shall take his 
seat on the Bench the crier shall 
command silence, and that the 
members of the Bar and the public 
rise and remain standing until the 
court shall have been formally 
opened; and that the same proce- 
dure be adopted ,each morning 
thereafter during the attendance of 
the Supreme Court Justice, until 
the court shall order otherwise. 


SALE OF POE GEMS. 


Mr. William Nelson, of Pater- 
son, has for many years been col- 
lecting manuscripts of Edgar A. 
Poe and other articles connected 
with the poet. The fire of a year 
ago in Paterson destroyed a few 
of these works and gave Mr. Nel- 
son the inclination to dispose of 
them. Accordingly, at a sale by 
auction in Philadelphia during the 
first week in May, Mr. Nelson had 
the satisfaction of seeing what had 
cost him some $700 bring in many 
thousands of dollars. 

Among the items was the or- 
iginal manuscript of “The Bells,” 
just as it passed through the print- 
ers’ hands. It was written on slips 
of commercial letter sheets, pasted 
together in the form of a roll eight 
inches wide and more than thirty- 
seven inches long. It contained sev- 
eral alterations in the author’s 
handwriting, showing how he pol- 
ished his work over and over be- 
fore printing. This is the finest 
manuscript of Poe extant, as the 
original copy of “The Raven,” his 
most famous poem, is not known to 
be in existence. “The Bells” was 
in Mr. Nelson’s safe in the fire last 
year, and one corner of the paper 
was charred, but the writing was 
intact. It was sold yesterday for 
$2,100. 

Another Poe manuscript was his 
exquisite poem, “For Annie,’ one 
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of the last he wrote, and which he 
declared himself to be his finest. 
This was written in Poe’s beauti- 
ful chirography, on both sides of a 
sheet of paper. It was apparently 
a first draft, as the printed poem 
shows many alterations, principally 
in the arrangement of the lines. 
This was also in Mr. Nelson’s safe 
at the time of the fire, and was 
slightly charred. It sold yesterday 
for $425. 

There were various other items, 
including some first editions of 
Poe’s writings sold, and of the 
whole the New York “Times” lit- 
erary supplement remarked before 
the sale: ‘The Nelson Poe collec- 
tion has long been famous among 
collectors and admirers of the poet; 
its dispersion should be the most 
interesting literary event of the sea- 
son.” 

Mr. Nelson being recently inter- 
viewed by the Paterson “Press” 
said: 

“From boyhood I have always 
been an admirer of Edgar Allan 
Poe, and for more than thirty years 
I have been collecting everything 
pertaining to him. I had all the 
first editions of his works except 
‘Tamerlane,’ published at Boston in 
1827, and of which there are but 
three copies in America, and the 
New York edition, 1831. The man- 
uscripts sold yesterday I bought 
at auction in Boston about twenty 
years ago, before it had become 
customary to pay big prices for 
American books. They were in 
the sale of a famous Liverpool col- 
lector, the Rev. Thomas Raffles. 
An amusing fact subsequently came 
to my knowledge. Mr. Gunther, a 
Chicago millionaire collector, had 
sent on orders to a New York deal- 
er to buv ‘The Bells,’ without limit 
as to price, but his agent stopped 
at #200, and it was struck off to 


me at $325. If he had made an- 


other bid he would probably have 
reached the limit of my order, as 
I never send in ‘unlimited’ bids to 
an auction sale. And so I outbid 
the Chicago millionaire! That the 
manuscript has now fetched $2,100 
does not greatly surprise me, al- 
though my own valuation was the 
more modest figure of $1,000. Un- 
less it goes into a public library, 
it will some day sell for $3,000. I 
had many other Poe manuscripts 
in my collection; among them a 
three-page letter of extraordinary 
interest, on cryptography, a favor- 
ite theme of his, and embodying 
half-a-dozen lines of a cryptogram 
which he defied his correspondent 
to read.” 





RESOLUTION BY CAMDEN 
COUNTY BAR. 


At a meeting of the Camden 
County Bar Association, held May 
12, the following resolution was 
passed on the death of Henry I. 
Budd, jr., notice of which was given 
in the May Journal: 

“Whereas, The Camden County 
3ar Association has learned with 
deep regret of the death of Henry 
I. Budd, jr., Esq., a respected mem- 
ber of this association, and an hon- 
ored member of the Bar of this 
state; 

“Therefore be it Resolved, That 
this association record in its min- 
utes the profound sorrow and re- 
gret at the untimely death of Henry 
I, Budd, jr., a young and talented 
member of this association, to 
whom natural ability and studious 
and industrious habits seemed to 
promise a future of the brightest 
prospect. 

“And be it further Resolved, 
That this association tender to his 
bereaved family its deepest sym- 
pathy in their loss. 

“And be it further Resolved, 
That this resolution be spread up- 
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on the minutes and published in 
the newspapers of this city and the 
New Jersey Law Journal. 

“And be it further Resolved, 
That this association attend his 
funeral in a body.” 

The funeral services took place 
in the First Presbyterian Church, 
Camden, on May 13. The pastor, 
Rev. William H. Fishburn, deliv- 
ered an eloquent eulogy, the de- 
ceased being an elder of the church 
and superintendent of the Sunday- 
school. The burial took place at 
Harleigh cemetery, the ceremonies 
of the Masonic order being carried 
out by members of the Camden 
lodge. 


OBITUARY. 


Mr. Epwarp H. Murpry. 

Mr. Edward Hays Murphy, 
member of the New Jersey and 
New York Bars, died at his home 
in Point Pleasant on April 24, 
after a brief illness. 

He was born in New York about 
sixty-four years ago, and was ad- 
mitted to the Bar there in Febru- 
ary, 1879, and the same year to the 
New Jersey Bar. Soon after this 
he went to Trenton and opened a 
real estate office, and later gave his 
attention to law in the same office 
and tutored the Backes brothers, 
who are now practicing in that city. 
In 1887 he moved with his family 
to Point Pleasant and was largely 
instrumental in having the town 
incorporated. He was the first 
Mayor of the new borough. Mr. 
Murphy retained his residence in 
Point Pleasant, but moved his 
business to New York in 1891. 
He was the largest individual own- 
er of proverty in Point Pleasant, 
and was one of her most public- 
spirited citizens, 

Professionally he was a lawyer 
of unusual ability and high stand- 
ing. While his practice was chief- 
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ly in New York, Trenton and Phil- 
adelphia, he was always present at 
the opening day of the Ocean 
county courts. 

Mr. Murphy was a veteran of the 
Civil War and a member of Aaron 
Wilkes Post, G. A. R. He was a 
Republican in politics, and belong- 
ed to the R. C. Church. 

He leaves a widow, three daugh- 
ters andason. The son, Clarence, 
has law offices in Point Pleasant 
and New York, and a daughter, 
Miss Nina Murphy, is one of the 
few women lawyers of New Jersey. 
Another son, Randall, also a law- 
yer, died a few years ago. 

The funeral services were held 
on April 27 and interment was at 
Laurel Hill Cemetery, Philadel- 
phia, Pa. 

One of our exchanges says of 
him: “Of Mr. Murphy’s many 
virtues none were more conspicu- 
ous than his charity; and in this 
respect alone his sudden death is a 
serious blow to Point Pleasant.” 

AUTOMOBILE LICENSES. 








There were issued by the Sec- 
retary of State up to May 20 2,200 
licenses to owners of automobiles. 
The clerk in charge of this depart- 
ment of Secretary of State reports 
that a large percentage of the sign- 
ed declarations from owners are 
defective in that they do not state 
the style of body of automobiles. 
By a recent opinion of Attorney- 
General McCarter, he holds that 
this new law demands of auto- 
mobile owners a description stating 
whether the license applied for is 
for tonneau, surrey, runabout or 
touring cars, and the amended 
blanks now have note to this effect. 

Automobile owners desiring li- 
censes authorizing them to run 
their machines on New Jersey soil 
must comply strictly with the terms 
of the new law or licenses will not 
be granted. 
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Applications for licenses average 
forty a day, which at $1 apiece, 
pays for the clerical work and sta- 
tionery used in issuing these per- 
mits. Fifty per cent. of the appli- 
cations so far have been from New 
York and Philadelphia parties, and 
the balance being pretty evenly 
distributed over New Jersey. 
Among the prominent millionaires 
to whom licenses have been grant- 
ed are John D. Rockefeller, John 
Jacob Astor, H. O. Havemeyer, Jr., 
Charles M. Schwab and Robert 
Walton Goulet, of New York, and 
P. A. Widener, of Philadelphia. 
Sixty per cent. of the registered 
automobiles. are of the runabout 
type. While most of these licenses 
are granted to men as owners there 
are many licenses to women. On 
one day the thirty-three applica- 
tions received were entirely from 
women. 

The average horse power of reg- 
istered automobiles, outside of 
thirty touring cars, is six horse- 
power. The great majority of 
machines are of American make, 
while the touring cars are all 
French or German make. 

Secretary of State Samuel D. 
Dickinson calls attention to the 
fact that these licenses once issued 
for New Jersey are perpetual, while 
in other states licenses must be re- 
newed yearly. The first automobile 
license was issued to Winthrop E. 
Scarratt, of Orange, N. J. 


PRIMARY ELECTIONS LAW. 


On June 3 argument was had in 
the New Jersey Supreme court 
upon the constitutionality of the 
new Primary Elections act before 
Justices Garrison, Swayze and 
Garretson sitting. Attorney-Gen- 
eral Robert H. McCarter was on 
hand to look after the State’s side 
of the case, while Congressman 
Allan L. McDermott, of Jersey 
City, attacked the law. Chan- 


cery Clerk Edward C. Stokes and 
Corporation Counsel George L. 
Record, of Jersey City, two of the 
authors of the act, were attentive 
listeners to the arguments, 

Mr. McDermott was armed with 
a voluminous brief, comprising 
thirty-eight pages of typewritten 
copy. His ground for contesting 
the act was that it interfered with 
the right guaranteed to every male 
citizen to vote for whomsoever he 
wished and to preserve secret the 
vote which he cast. 

The case was brought in the 
name of Andrew Hopper, on appli- 
cation for a writ of mandamus to 
compel County Clerk Morris Stack, 
of Hudson, to perform certain 
duties in connection with the r@ 
cent nomination of Mr. Hopper. | 

“The relator, Andrew Hopper, 
said Mr. McDermott, was on May 
5, 1903, nominated at a convention 
of Democratic delegates in the 
Fourth Ward of Hoboken, as the 
candidate for member of the Com- 
mon Council of that city, from the 
Fourth Ward. The County Clerk 
has refused to file Mr. Hopper’s 
certificate of nomination, and we 
now seek a writ of mandamus to 
compel him to do so. The only 
reason assigned by the County 
Clerk for his refusal to file the cer- 
tificate is that the convention was 
not in accordance with chapter 248 
of the laws of 1903. 

“This act is an unwarrantable in- 
terference with the constitutional 
rights of the citizens. First, be- 
cause the right to vote, conferred 
by article 2 of the Constitution, in- 
cludes the right to vote by ballot 
in all cases where that right exist- 
ed for the benefit of voters on Sep- 
tember 1, 1844. 

“Second, we submit that the 
words ‘to vote for all offices that 
now are,’ in article 2 of the Consti- 
tution, must be construed to mean 
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to vote with all the protection and 
privileges conferred by the Consti- 
tution of 1776, and the laws in force 
thereunder at the time of the adop- 
tion of the new Constitution. 

“Third, that the right to in- 
violable secrecy is inseparably al- 
lied with the right to vote, both 
being rights ‘retained by the peo- 
ple,’ within the meaning of article 
1, section 21, of the Constitution. 

“Fourth, that the right to par- 
ticipate in the exercise of the polit- 
ical power that is ‘inherent in the 
people’ is a constitutional right, to 
which is attached, whenever that 
right is exercised, by secret voting, 
the unassailable right of secrecy. 
The fact that an election is by bal- 
lot is a pledge by the state to the 
ygter, of the protection of secrecy. 
“" “The right of the voters to par- 
ticipate in the nomination of can- 
.didates was recognized in the 
eighteenth century as one 
which unqualifiedly followed the 
right to vote. In 1797 it 
was enacted that any person 
or persons could in September 
nominate candidates for the legis- 
lature and for county offices to be 
voted for in the following October. 
So each voter had a right to nom- 
inate in September candidates for 
the offices of Presidential electors 
and Representatives in Congress to 
be voted for in the following No- 
vember. None others than per- 
sons so nominated could be voted 
for on election day. In 1839 the 
citizens were given the right to 
vote for whom they pleased. 

“The right of citizens to form 
political parties, to adopt principles 
and to nominate candidates for 
office is beyond Legislative prohi- 
bition. The method of nomination 
may be regulated, but the question 
of membership in a political party, 
carrying with it the right to par- 
ticipate in the nomination of, candi- 
dates, is not a matter for regulation. 
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“The state may provide that one 
who offers to vote at a primary 
election shall make oath that he is 
affiliated with the party with which 
he desires to vote. But the right 
to determine what shall constitute 
membership in a party goes with 
the right to organize. Any such 
party is entitled to make a regula- 
tion that its nominees shall be se- 
lected by a majority vote and the 
legislature is not authorized to 
destroy that party whenever it casts 
5 per cent. of the vote at a general 
election. 

“While insisting that any test 
which forces a citizen, as a condi- 
tion of his right to vote, at a pri- 
mary election, to disclose how he 
has voted or how he intends to 
vote, is unallowable, I suggest 
that the oath provided for voters 
at the primary elections in New 
York and Oregon, indicate how an 
unobjectionable test may be pro- 
vided. In New York the voters 
are enrolled in the party with which 
they propose to affiliate. The ap- 
plicant for enrollment swears: ‘I 
am in general sympathy with the 
party which I have designated by 
my mark hereunder; that it is my 
intention to support, at the next 
general election,state and national, 
the nominees of such party, for 
state and national offices.’ 

“In Oregon the voter swears that 
he ‘either voted at the last general 
election for a majority of the can- 
didates of the party, or 
intends to do so at the next gen- 
eral election.’ ” 

Congressman McDermott insist- 
ed that the new act “unconstitu- 
tionally limits the selection of elec- 
tion officers to two political parties. 
If the act is to be effective it 
limits the parties from which elec- 
tion officers can be selected and at- 
taches to membership in all other 
parties the penalty of disqualifica- 
tion.” 
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BOOK NOTICE. 


A HAND-BOOK of Practical 
Law. Designed principally for 
Use in New York and New Jer- 
sey. By Thomas C. Simonton, 
of the New York and New Jer- 
sey Bars. Author of “Simonton 
on Municipal Bonds.” Law 
Book Publishing Co., 120 Broad- 
way, New York City. 1902. 
Pp. 1247. Price, $6.00. 


Mr. Simonton is a well-known 
member of the Paterson Bar, who 
has also an office in New York 
City. This is a large volume con- 
taining seventy chapters, embrac- 
ing, first, chapters upon real estate 
with the naturally related topics of 
wills, judgments, landlord and ten- 
ant, executors and administrators, 
guardian and ward, etc.; and these 
are followed by chapters upon 
chattel mortgages, partnership, 
domestic relations, contracts, at- 
tachments, arrest, checks and a 
variety of other topics, ending with 
the law won fire insurance. It is 
not a form book, but a succinct 
presentation of the law of New 
York and New Jersey on the topics 
mentioned. Primarily it seems to 
be a work for the lawyer, and as 
it has abundant references will 
prove of use to any member of the 
Bar of either New Jersey or New 
York. Probably it was also in- 
tended to some extent for circula- 
tion among intelligent men who are 
not lawyers, by providing them 
with a ready means for ascertain- 
ing the law on those ordinary 
points which arise in business con- 
cerning partnerships, attachments, 
etc. 

One of the best features of the 
book is the fact that it combines 
in one volume the law of two ad- 
joining states. Lawyers in New 


Jersey are, as a rule, but slightly 
acquainted 


with the laws of New 
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York, although constantly having 
business intercourse with men 
whose business houses are in New 
York City, and who seek their ad- 
vice on nominal points constantly; 
and the reverse is still more the 
case, that New York attorneys are 
desirous of having in brief form the 
law of New Jersey on ordinary 
business topics. This book is 
packed full of law from end to end 
and happily has no footnotes, the 
citations being directly interwoven 
in the text, which we believe better 
for ordinary reference purposes. 

Mr. Simonton has made a good 
book, and it will undoubtedly have 
a large sale. 


PAMPHLET RECEIVED. 
NEW YORK State Library Bul- 


letin 80, Legislation 19. Re- 
view of Legislation October 1, 


1901, to October 1, 1902. Edit- 
ed by Robert H. Whitten, 
Sociology Librarian. Albany, 


N. Y.: University of the State of 
New York. = 1908. Price, 25 
cents. 





THE PORTRAIT. 


We give this month as a frontis- 
piece two recent portraits of Vice 
Chancellor Henry C. Pitney, whose 
reappointment for a third term was 
commented upon in the April Jour- 
nal. The portraits, especially the 
right-hand one, are characteristic 
of the Vice Chancellor when he is 
carefully studying out the merits of 
a cause. 

A city which voluntarily con- 
structs a cinder bicycle path along 
the side of one of its streets is held, 
in Prather v. Spokane (Wash.) 59 
L. R. A. 346, to be bound to con- 
struct and maintain it so that it will 
be reasonably safe for the ordinary 
use for which it is intended. 








